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REPORT AND RECOMMENDED DECISION?

This Supplemental Security Income (“SSI”) apped involves an gpplication for disability benefits
submitted by the plaintiff on behaf of her minor son. The commissoner denied benefits. The plaintiff
contends that the administrative law judge’ s conclusonsthat her son’s condition did not meet the criteriain
thelisting for attention deficit hyperactivity disorder (* ADHD™) and that hiscombination of impairmentsdid
not equa a listing were not supported by subgtantia evidence. | recommend that the court affirm the

decison of the commissioner.

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented asarequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeksreversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s Office. Oral

argument was held before me on October 27, 2003, pursuant to Local Rule 16.3(2)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



The sequentid evauation process generdly followed by the commissioner in making disability
determinations, see 20 C.F.R. § 416.920; Goodermote v. Secretary of Health & Human Servs., 690
F.2d 5, 6 (1st Cir. 1982), is somewhat modified when the clamant isa child, 20 C.F.R. §416.924. In
accordance with that section, the administrative law judge determined that the clamant had ADHD,
depression and oppositiona defiant disorder, which were severe impairments, but did not have an
impairment or combination of impairmentsthat met or medicdly or functiondly equaed the criteriaof any of
the impairments listed in Appendix 1 to Subpart P, 20 C.F.R. § 404 (“the Listings’), Findings 2, 3 & 6,
Record at 38-39; and that he accordingly had not been disabled at any time through the date of the
decison, Finding 7,id. at 39. The Apped s Council declined to review the decision, Record at 7-8, meking
it the find determination of the commissioner, 20 C.F.R. 8 416.1481; Dupuisv. Secretary of Health &
Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Richardson v. Secretary of Health & Human
Servs, 647 F.2d 218, 222 (1st Cir. 1981).

When a dlaim for benefits is made on behdf of a child, the commissoner must first determine
whether the alleged disability issevere. 20 C.F.R. §416.924(a), (¢). If thedisability isfound to be severe,
aswas the case here, the question becomeswhether the disability isonethat islisted in Appendix 1, or that
“medicdly equals, or functiondly equds the listings.” 20 C.F.R. 8416.924(q). If the imparment, or

combination of impairments, does not meet or equd this standard, the child isnot disabled. 20 C.F.R. 8



416.924(d)(2). Animparment or combingtion of impairmentsismedically equivaent in severity to alisted
imparment when themedicd findingsareat least equd in severity and durationto thelisted findings, medica
equivaence must be based on medica findings. 20 C.F.R. §416.926(a) & (b). Medicd evidenceindudes
symptoms, signsand laboratory findings, including psychologica or developmentd test findings. Appendix
1, §112.00(B). An imparment or combination of impairments is functiondly equivdent to a listed
imparment when it resultsin marked limitationsin two domains of functioning or an extremelimitationinone
domain, based on dl of theevidenceintherecord. 20 C.F.R. §416.926a(a) & (b). A “marked’ limitation
occurs when an impairment or combination of impairments interferes serioudy with the clamant’s ability
independently to initiate, sustain or complete activities. 20 C.F.R. 8§ 416.926a(€)(2). An “extreme’
limitation exists when an impairment or combination of imparments interferes very serioudy with the
clamant’ sability independently to initiate, sustain or complete activities. 20 C.F.R. §416.926a(e)(3). No
snglepiece of information taken inisolation can establish whether aparticular limitation ismarked or severe.
20 C.F.R. § 416.926(a)(d)(4).

The plaintiff turns first to the Listing for ADHD, section 112.11 of Appendix 1.2 That listing has
paragraph A criteriaand paragraph B criteria, both of which must be satisfied in order for achild to meet
the listing. Appendix 1, § 112.00(A). Paragraph A dedswith medical findings, Paragraph B describes
functiona limitations. When standardized tests are used to measure the degree of afunctiond limitation, a
valid score that is two standard deviations below the norm for the test will be consdered a marked

restriction. Appendix 1, 8 112.00(C). The relevant portion of the ADHD liging follows

2 Counsel for the plaintiff contended at oral argument that oppositional defiant disorder, the third severe impairment found
by the administrative law judge, is “alisting level disorder,” but provided no citation to any such listing. Noneis
apparent to me on review of section 112 of the Listings.



Manifeted by deveopmentdly ingppropricte degrees of inattention,
impulsiveness, and hyperactivity.

Therequired leve of severity for these disordersis met when the requirements
in both A and B are stisfied.

A. Medicdly documented findings of dl three of the following:

1. Marked inattention; and

2. Marked impulsiveness, and

3. Maked hyperactivity;
AND

B. For...children (age 3to attainment of age 18), resulting in at least two of
the appropriate age-group criteriain paragraph B2 of 112.02.

Appendix 1to Subpart P, 20 C.F.R. §404, § 112.11. Theappropriate age-group criteriain paragraph B2
of section 112.02 are the following:
a Marked impairment in age- gppropriate cognitive/communicative function,
documented by medicd findings . . . and including, if necessary, the results of
appropriate standardized psychologicd tests. . .; or
b. Marked impairment in age-appropriate socid functioning, documented by
higory and medicd findings . .. and including, if necessary, the results of
appropriate standardized tests; or
¢. Marked impairment in age-appropriate persona functioning, documented
by higory and medicd findings . . . and including, if necessary, gppropriate
Standardized tests; or
d. Marked difficulties in maintaining concentration, persistence, or pace.
Id. 8§ 112.02(B)(2). Inthiscase, theadminigrative law judge found that “the record lacks medicd findings
of marked inattention, marked impulsivity, and marked hyperactivity,” Record at 33, the requirements of
paragraph A for the ADHD ligting. Theplaintiff contendsthat thisfinding donejustifiesremand becausethe
adminigrative law judge “[f]al[ed] to explain the basis of hisdecison.” Plantiff’s Itemized Statement of
Specific Errors (“ Itemized Statement”) (Docket No. 6) a 22-23. However, an observation to the effect
that thereis no medica evidence requires no further explanation. If such evidence exigs, it isthe plaintiff’s

burden here to point it out, SO tha the court can determine whether the adminidrative law judge



appropriately rejected it. Thelack of an*explanation” under these circumstances, standing alone, provides
no basis for remand or other relief.

The plaintiff does point to the following pages of the record as asserted medica evidence sufficient
to support afinding that al three of the Paragraph A criteriaare met: 489, 491, 494-95, 502-03 and 505.
Id. at 23-24. She also assertsthat the claimant “has had severd professonas diagnose or raissADHD,”
id. at 23, but, evenif adiagnosisor “raising” of apossible diagnoss could be equated to aconclusion that a
particular listing has been met, the concluson that a listing is met is reserved for the commissoner, 20
C.F.R. 8 416.927(e)(2); Perkins v. Barnhart, 266 F.Supp.2d 198, 205 (D. Mass. 2003), and such a
genera conclusion adds nothing to consideration of the question whether the three specific Paragraph A
criteriahave been met.  Of the pages of the record cited by the plaintiff, pages 489, 491 and 494-95 are
part of the occupationa therapy evauation performed by Kimberlee K. Wing, a licensed occupationa
therapist. Page 489, the first page of her report, contains no findings but rather sets forth background
information provided to thetherapist. Page491 describesthe teststhat the therapist used with the claimant.
Pages 494-95 present the therapist’ sfindings, of which only the following appear possibly torelateto the
Paragraph A criteria: inadequate processing of sensory input may “impact” attentiond issues, the daimant
“currently does not liketo St till and does not like being in carsfor long where he hasto be confined;” and
he “has a need for movement and heavy work patternsto help him . . . stay focused.” Itisnota dl clear
whether these comments, which do not in any event addressthe criterion of impulsiveness, areequivaent to
“marked” inattention and hyperactivity.

The remaining pages of the record cited by the plaintiff in this regard are part of the report of a
neuropsychological eval uation performed by Ellen J. Popenoe, Ph.D., aclinical neuropsychologist. Onpege

502, Dr. Popenoe dates that the clamant “demondirates hyperactivity and attention problems in the



cinicaly sgnificant range,” as reported by his mother; and that the claimant “generdly was ableto pay
attention” during her interview with him. On page 503, she reports “low average’ functioning in terms of
ability to focus hisattention to auditory stimulation and ability to modulate and inhibit impulsive responding.
She a0 reports that the visual component of attention was moderately impaired, that he had significant
difficulty sustaining attention over time and that he showed cognitiveimpulsivity. On page 505, Dr. Popenoe
concludes that the clamant “demondrates ggnificant wesknesses in atentiond control,” with the
consequencethat hisahility to inhibit responsesand regulate his performance“ishighly variable,” and notes
that “he uses his good intellectud abilities to compensate, especidly in highly structured Stuations.” Dr.
Popenoe mentions hyperactivity only based on the reports of the plaintiff. Her report, considered intotd,
does not support the conclusion that the impulsiveness and inattention which she noted may fairly be
characterized as “marked” within the relevant regulatory definition. Particularly where, as here, the two
state-agency reviewers have found that the regulatory medica criteria for ADHD have not been met,
Record at 482, 485, 509, 512, the administrative law judge cannot be sad to have erred in concluding thet
the medical evidence did not meet the Paragraph A criteriafor ADHD.
TheParagraph A criteriafor depression, the other listing considered by the adminigtrativelaw judge,
include, in relevant part:
Characterized by a disturbance of mood (referring to a prolonged emotion that
colors the whole psychic life, generadly involving either depression or dation),
accompanied by afull or partid manic or depressive syndrome.
The required leve of severity for these disorders is met when the
requirementsin both A and B are satisfied.

A. Medicdly documented persistence, either continuousor intermittent,
of one of the following:

% The second state-agency report is dated after Dr. Popenoe’ s report.



1. Mgor depressve syndrome, characterized by at least five of the
following, which must include either depressed or irritable mood or markedly
diminished interest or pleasure:

a. Depressed or irritable mood; or

b. Markedly diminished interest or pleasurein dmost dl activities, or

c. Appetite or weight increase or decrease, or failure to make expected
weight gains, or

d. Sleep disturbance; or

e. Psychomotor agitation or retardation; or

f. Fatigue or loss of energy; or

g. Fedings of worthlessness or guilt; or

h. Difficulty thinking or concentrating; or

i. Suidda thoughts or acts; or

j- Halucinations, delusions, or paranoid thinking . . . .

Appendix 1, Subpart P, 20 C.F.R. 8404, § 112.04. The Paragraph B criteriafor depresson arethe same
as those for ADHD. With respect to this liging, the adminigtrative law judge found medica evidence of
depressed or irritable mood, deep disturbance, difficulty thinking or concentrating and suicida thoughts or
acts, citing exhibits 3F, 4F and 12 F. Record a 33. The plaintiff does not suggest that the medica
evidence supportsthe necessary fifth el ement of the Paragraph A criteriabut rather faultsthe administrative
law judge slack of discussion of “any reasons why he rgjected the other criteria” Itemized Statement at
25. Intheabsenceof citation to any evidence of any of these dements, the plaintiff isnot entitled to remand
on thisbass.

The plaintiff next faults the adminidrative law judge's asserted failure to consder whether the
ADHD, depression and oppositiona defiant disorder, taken together, met or medicaly equaed alisting. 1d.

However, shefailsto suggest any listing that would have been met or medicaly equaed or to suggest how



such aresult could have been reached. In the absence of any devel oped argument on this point, sheis not
entitled to remand for this reason.”

Moving on to the functiond eguivalence of a listing, where the “domains’ are consdered, the
plantiff contends that the cdlaimant had marked limitations in three domains: attending to and completing
tasks, interacting and relating with others, and caring for himself. 1d. a 27. The adminigtrative law judge
found that the claimant had less than marked limitations in al sx domains. Record at 36-38. Marked
limitation in two domainsisrequired for functiond equivalence of alisting. 20 C.F.R. §416.926a(a). | will
discuss the adminigrative law judge s andysis only of the three domains on which the plaintiff relies

With respect to attending to and completing tasks, the adminigrative law judge found that the
cdlamant was able to attend to and complete tasks in school with occasond cues and intervention, citing
Exhibit 1E-11; that Dr. Popenoe found him to have moderate impairment of visud attention but mild
impairment to above average ranking in dl other areas tested, citing Exhibit 12F11; that his school testing
generated scores on perceptual organization, freedom from distractibility and processing speed less than
two standard deviations from mean, citing Exhibit 1E-131; that he was quite attentive and focused during
the occupationd thergpy evaudion, citing Exhibit 11F2; and that his teachers observed that he was
capable of performing tasks but sometimes needed direction. Record a 37. Theplaintiff takesissuewith
the adminidrative law judge's characterization of the school record concerning the clamant’s ability to

attend and complete tasks, and points out that evaluations completed after that cited by the administrative

* The plaintiff contends that the administrative law judge should have considered whether the claimant met the listing for
tic disorders, section 112.07, based on the asserted diagnosis by Stephen Rioux, M.D., of Tourette’ s Syndrome. Itemized
Statement at 25. The administrative law judge did not find that the claimant’ stics or Tourette’ s Syndrome was severe, a
necessary step before the listing may be considered, but, assuming arguendo that this impairment were properly
considered severe, the criteria of the listing clearly are not met. The only relevant Paragraph A requirement is for
“[plersistent and recurrent involuntary, repetitive, rapid, purposel ess motor movements affecting multiple muscle groups
(continued on next page)



law judge noted “sgnificant problems of attention.” Itemized Statement at 28-29. However, the pages of
the record cited by the plaintiff in support of this assertion, to the extent that they involve the clamant’s
school work at dl, are open to interpretations other than those presented by the plaintiff, particularly when
the evidence must be consdered againgt the definition of “marked” provided by 40 CFR. §
416.926a(d)(2). The plaintiff aso cites tests conducted by the occupationa therapist on which the
clamant’'s results “fel more than two standard deviations below the mean” — tactile sengtivity,
underrespons veness'seeks sensation, auditory filtering, and visud/auditory sensitivity — but failsto suggest
how these specific tests demondgtrate limitations on attending and completing tasks, Itemized Statement at
30, aconnection that isnot gpparent. On baance, the adminigrative law judge did not err in finding thet the
limitations on the claimant’ s abilities in attending to and completing tasks were not marked, a concluson
supported by one of the state-agency reviewers. Record at 511.

With respect to the domain of interacting and rdaing with others, theadminigrative law judge found
that, while the plaintiff described the daimant “as having markedly impaired socid skills” the medical
records*“include multiple observationsthat the clamant is cooperative, cheerful, and compliant.” Record &
37. Heaso noted that the school recordsincluded instances of misconduct “but not to an extent that would
meet the definition of amarked impairment.” 1d. The state-agency reviewersagreed. 1d. at 484,511. The
plaintiff relies on her own testimony and severa specific incidents reported in the school records. Itemized
Statement at 31-32. Whilethe record does contain conflicting evidence with respect to thisdomain, itisthe

province of the adminidtrative law judgeto resolve such conflicts. Solong asthereissubgtantial evidenceto

with multiplevocal tics.” Appendix 1, Subpart P, 20 C.F.R. 8 404, § 112.07(A)(2). Thereisnomentionin Dr. Rioux’ sreport
of tics affecting multiple motor groups or any vocal ticsat all. Record at 513-15.



support the choice made by the administrative law judge, as there is in this case, that choice cannot be
overturned.

The administrative law judge's discussion of the remaining domain &t issue, caring for onesdlf,” is
quite brief. He states that “[t]he claimant’s mother reports a continued need to assist the clamant with
activities such as showering and dressing, but record [Sic] does not suggest that the claimant hasamarked
limitation in performing these activities” Record & 38. Theplantiff accuratdy pointsout thet evidencein
therecord actudly supportsthe conclusionsthat he has marked limitationsin thisdomain. Significantly, the
regulations definethisdomain, in revant part, asinvolving “ how well you maintain aheathy emotiond and
physicd gate, including how you get your physica and emationa wantsand nesdsmet in appropristeways,
how you cope with stress and changesin your environment; and whether you take care of your own hedlth,
possessions, and living area” 20 C.F.R. 8§ 416.926a(k). Theregulationsfurther provide that children as
old as the clamant “should be independent in most day-to-day activities (e.g., dressng yoursdlf, bathing
yoursdf), athough you may ill need to be reminded sometimes to do these routindy.” 20 C.F.R.
§ 416.926a(k)(2)(iv). Theonly evidenceintherecord onthispoint istothecontrary. E.g., Record at 15,
76, 328. The record dso suggests, on baance, that the clamant has marked limitations in maintaining a
healthy emotional state, coping with stress and changesin hisenvironment and getting hisneedsand desires
met in appropriate ways, dl eementsof thisdomain that are not mentioned by the adminigirativelaw judge.

Thelack of substantia evidence to support the adminigtrative law judge’ sfinding with respect to thissingle

® Counsel for the commissioner accurately pointed out at oral argument that counsel for the plaintiff took the position at
the hearing before the administrative law judge that only the domains of attending and completing tasks and interacting
and relating with otherswere at issue. Record at 63. Because | conclude that the administrative law judge did not errin
evaluating the evidence concerning these domains, it is not necessary to address the commissioner’ s argument that the
plaintiff has waived any reliance on the domain of caring for oneself. | provide my analysis of the administrative law
judge’' s evaluation of that domain should the court disagree with my analysis of his evaluation of the other two domains.

10



domain, however, isnot enough to requireremand. Marked limitationsin two domainsarerequired before
further congderation of functiona equivalence of a listing need occur.  Accordingly, the plaintiff is not
entitled to remand on this bass.

Conclusion

For the foregoing reasons, | recommend that the decision of the commissioner beAFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovoreviewby
thedistrict court and to appeal the district court’s order.

Dated this 31st day of October, 2003.

/9David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
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